10

11

12

13

14

15

18

17

18

18

20

21

22

23

24

25

26

27

28

Case 5:14-cv-01738-EJD Document 1 Filed 04/15/14 Page 1 of 9

M. Jeffery Kallis (SBN: 190028)
The Law Firm of Kallis & Assoc.
333 West San Carlos suite 800
San Jose CA 95110
408-971-4655

408-97 | -4644 fax

M 1 Kallist@iallisiaw. Org

For Plaintiff

Steven M. Berki, Esq. SBN 245426
BUSTAMANTE, & GAGLIASSOP.C.
River Park Tower

333 W. San Carlos St., 8" Floor
SAN Jose, California 95110
Telephone: (408) 977-1911
SBerki@BOGLAWYERS.com

For Plaintiff

Federal District Court for the Northern District of California
San Jose Division

Dawit Alemayehu, an individual Case No.

Complaint For Special And General Damages
(Including Statutory Damages, Punitive Damages And
Attorney Fees) Arising From Racial Discrimination,
Malicious Prosecution And Excess Force In Violation
Of 42 USC 1981, 1983; 1985 and Violation Of Civil
Rights As Protected By The California Constitution
And The Constitution Of The United States And All
Relevant Applicable California and United States
Statutes Protecting Individual Rights And Safety And
Enforceable Under California Civil Code §5 | et.seq.

Plaintiff,
VS.

The City of San Jose and The City of San jose
Police Department, a municipal corporation;
Officer Jorge Garibay # 4218; a sworn San
Jose police officer and as an individual: Sgt. D.
Tran Badge # 3269, a San Jose police officer
and as an individual; and DOES 1 Through 40

B e o L N

Inclusive. And § 52 & § 52.1 et. seq. and 42 U.S. 1981 et.
seq; Common Law Torts of Battery and Conspiracy .

Defendants
Jury Trial Requested:
Filed Aprit 15, 2014

Defendants. Hearing:
Time:
Court: Courtroom
fH
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Nature of Action

[. This action is brought to redress unlawful violation of the Plaintiff's civil rights under 42
U.5.C§ 1981,1983 and 1985 as amended and under California Civil Code § ST & 52.1 et.seq., and for
associated State tort actions arising from a common set of operative facts.

Jurisdiction and Venue

2. This Court has Jurisdiction over this action pursuant to 42 U.S.C. § 1981, 1983, 1985; 28
U.S.C. §§ 1331, 1343, 1345 and 1367[a} and under California State Law and Statute.

3. Venue is proper in this Court and in this district in that the events and conduct alleged in this
complaint occurred in this county and involved parties who reside or work in Santa Clara County.

Parties

4. Plaintiff Dawit Alemayehu, an individual, is and was at all times relevant to this action within
the City of San Jose, County of Santa Clara, State of California and a citizen of the United States.

5. Defendant City of San Jose is an incorporated municipality in Santa Clara County, State of
California.

6.  Defendant Jorge Garibay is and was at all time relevant to this action an employee of the City
of San Jose, working as a police officer acting under color of authority for the San Jose Police Department.
He is named in both his individual and official capacity.

7. Defendant Sgt. Tran is and was at all time relevant to this action an employee of the City of
San Jose, working as a police officer acting under color of authority for the San Jose Police Department.
He is named in both his individual and official capacity.

8.  Plaintiff does not know the true names and or capacities of defendants named in this
complaint as Does | through Does 40 inclusive and therefore sues them under such fictitious names
pursuant to CCP § 474. Plaintiff will amend this complaint to state the true names and capacities of these
fictitiously named defendants when they are ascertained.

9. Plaintiff is informed and believes and thereon alleges that these fictitiously named individuals
are legally responsibie in some manner for the acts and omissions set forth below and therefore are liable
to Plaintiff for the relief requested.

10. At all times relevant and mentioned herein, unless otherwise stated, each defendant was the

agent and/or employer of every other defendant, and in doing the things, acts and omissions alleged

Complaint for Damages Page 2
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below, was acting within the scope and authority of its agency and/or employment. All actions of each
defendant alleged herein were ratified and approved by the officers, supervisors managing agents of each of

the other defendants.

Allegations Common To All Claims

I'l. All actions complained of, or alleged herein, occurred in the City of San Jose, County of
Santa Clara, State of California on April | and April 2, 2013.

12, Plaintiff filed tort claims with the City of San jose as required on September 23, 2013, within
the six months mandated by Gov. Code § 911.2.

13. The City of San Jose failed to accept or reject the claim and it was deemed rejected as a
matter of law fourth-five days after submission.

I4. Plaintifl filed this action within the time allowed by statute, and within two years of the
violation of his civil rights and other tortuous acts complained of herein.

I5. Plaintiff was placed under arrest for 647{f) Drunk in Public at about 0230 hours on April 1,
2013, by officer Bligh of the Campbell police department.

16. Once arrested, Plaintiff was handcuffed and placed in a Campbell police vehicle by officer
Bligh.

I7. Plaintiff was then driven to the Santa Clara County Sheriff's Department (SCCSD) jail.

8. When Plaintiff arrived at the jail, he was admittedly under the influence of intoxicants.

[9.  On or about April 1, 2013, at approximately 0300 hours, Plaintiff was in the custody of the
Campbell Police Department and in the “sally port” of the Santa Clara County Jail.

20. Bligh then removed Plaintiff from the car.

21. At that time Plaintiff was in handcuffs with his arms behind his back.

22. Plaintiff's pants had fallen off his hips and Bligh was attempting to pull them up so that
Plaintiff could walk through the door without falling down.

23. At the same time Bligh was in the process of removing Plaintiff's belt.

24.  Plaintiff was born in North Eastern Africa, and only recently relocated to the United States.

25. In his country of origin, prisoner rape is not uncommon.

Complaint for Damages Page 3
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26. Plaintiff did not understand why the officer was trying to remove his belt, and due to his
intoxicated state was not fully cognizant of the process and procedures that are concomitant with being
booked into a jail.

27.  Plaintiff was trying to turn to face the officer and to find out what was happening.

28. Bligh had Plaintiff bent over his patrol car and was controlling Plaintiff's movements, but was
having difficulty removing Plaintiff's belt and emptying his pockets.

29. Without being asked for assistance by Bligh, or observing Bligh being in any danger,
defendant Garibay approached Bligh and asked if Bligh wanted any help. Bligh said sure.

30. Garibay then asked if they should take Plaintiff to the ground.

31. Bligh, believed that the two officers would simply lower the hand-cuffed Plaintiff to the
ground.

32. Bligh saw no reason for the use of any leg sweep or other force beyond lowering the Plaintiff
to the ground.

33. Bligh described the Plaintiff's actions when he was handcuffed and bent over the car as:
“Alemayehu began yelling at me, saying he didn't want me to remove his belt. Alemayehu pulled away from
me, making it difficult to hold onto him and preventing me from pulling his pants up. I pushed Alemayehu
up against the trunk of the vehicle and held him in place with my forearm. 1 repeatedly told Alemayehu to
relax and hold still. S)PD Officer Garibay #4218 heard (S) Alemayehu yelling and assisted me. [ informed
Officer Garibay that 1 was trying to remove Alemayehu's belt so I could get him inside. Officer Garibay
placed (S) Alemayehu in a rear wrist lock and used his body weight to push (S) Alemayehu against the
trunk of the vehicle. 1 continued to attempt to remove (S} Alemayehu's belt and pull his pants up. I saw one
of Alemayehu's feet come up and hit my leg, but [ couldn't tell if he was trying to kick me.”

34. Bligh did not think defendant Garibay was going to be forcibly taking Alemayehu to the
ground because he was handcuffed.

35. Bligh thought that he and Garibay would guide him to the ground, get his pants pulled up
and belt removed, and then walk him into jail.

36. Bligh toid defendant Garibay that he did not think Garibay was going to take him down.

37. Defendant Garibay asserts in part that the Plaintiff was kicking him.

Complaint for Damages Page 4
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38. There were no marks or other indications on defendant Garibay's legs or body that would
show that he had been kicked or that Plaintiff had in anyway made forceful contact with defendant.

39. Defendant, in a hand written supplemental report, stated that because the Plaintiff was
struggling, and he feit the Plaintiff reach for the side of defendant’s knife, he performed a leg sweep take
down to avoid any injury to himself.

40. In his official report Garibay asserts that he took the Plaintiff to the ground because he feared,
based on his experience and training, that Plaintiff might have a weapon in his belt, including a belt buckle
knife. Defendant Garibay then reports that he told officer Bligh that he was going to take the Plaintiff to the
ground and performed a leg sweep.

41. Defendant then issued a citation to the Plaintiff for resisting arrest, and battery on a police
officer. All charges were dismissed.

42. Defendant Garibay then contacted his superior, defendant Tran. Defendant Garibay noted in
his report that the Plaintiff started to lift his legs and began to move them backward.

43. Defendant Tran was given a copy of a video tape that shows the incident. At no time did any
report of document produced by defendant Tran refer to the video tape or verify any of defendant
Garibay's assertions.

44.  Plaintiff suffered internal injury to his head and had inter-cranial bleeding, damage to his eye
and cheek and long term vision impairment. Plaintiff was forced to seek additional medical attention from

experts at Stanford Hospital and has incurred significant medical bills.

First Cause Of Action Battery of D. Alemayehu by Defendant Garibay

45. Plaintiff Alemayehu, incorporates by reference, as if fully set forth herein, paragraphs |
through paragraph 44.

46. On April 1, 2013, Defendant Garibay, acting in concert with Tran and Doel, did make
unwanted physical contact with Plaintiff and did use force to take the handcuffed Plaintiff to the ground
through a violent leg sweep. Defendants did so without any reason to believe that the Plaintiff was an
imminent danger to the officers, and upon information and belief assert that the use of unnecessary force

was based in part on his African American heritage.

Complaint for Damages Page5
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47. During the course of that physical contact Defendant Garibay acting under the color of
authority and as ratified by Defendant Tran subjected Plaintiff to being thrown face first to the ground after

being handcuffed. Said conduct was unwanted and unnecessary and offensive.

Second Cause Of Action Excess Force Against of D. Alemayehu By
Defendant Garibay As Ratified By Defendant Tran

48. Plaintiff D. Alemayehu incorporates by reference as if fully set forth herein paragraphs |
through paragraph 47.

49. Defendant Garibay's only knowledge of the Plaintiff was that Plaintiff was handcuffed, in the
sallie port of the County Jail and pushed over the back of a police patrol car where he was being searched,
and his pants pulled up, on his own volition, and without request, assisted the officer searching Plaintiff and
then used leg sweep to throw Plaintiff to the ground face first. Plaintiff alleges based on information and
belief, that a salient and significant factor in the use of unnecessary force was his African American heritage.

50. Defendant Garibay knew of no facts that would justify such a violent physical assault on the
Plaintiff. The officer who took Plaintiff in custody did not belief that any action, other than lowering the
Plaintiff to the ground, was necessary.

SI. Defendant Garibay was not subject to physical injury and stated that the Plaintiff began to
raise his leg. Plaintiff made no threat to injure any officer, nor did he in fact injure any office.

52. Defendants Garibay, violated both San Jose Police Departmental policies on the use of force
and state law. Defendant Tran and Does | ratified that violation, thus creating a practice of using excess
force.

53.  Asa direct and proximate cause of the use of excess force Mr. Alemaychu was denied his

rights under the 4" Amendment to the United States Constitution.

Third Cause Of Action — Count | Vielation of Civil Rights of D. Alemayehu
Under Art 1 § I3 of The Constitution of California and, The 4"
Amendment of The United States Constitution; 42 U.S.C.§ 1981, 1983
and 1985 As Applied To The States By The 14" Amendment

54. Plaintiff Alemayehu incorporates by reference, as if fully set forth herein, paragraphs |

through paragraph 53.

Complaint for Damages Page &
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55. Defendant Garibay, in combination with defendant Tran, did conspire to cover up the use of
excess force against Plaintiff on April 2, 2012 and did seek to maliciously prosecute the Plaintiff for crimes
he did not commit. To wit, P.C 148 and P.C. 243.

56. At the time of the use of excess force and the malicious prosecution of the Plaintiff, and
during the "investigation” of the use of force, both Garibay and Tran were acting under color of authority
and were fully armed as a police officer.

57. Said use of excess force was not reasonable and was a violation of the Paintiff's civil rights
as provided by the 4" amendment to the Constitution of the United States and the Constitution of
California. Plaintiff alleges based on information and belief, that a salient and significant factor to the use of
unnecessary force was his African American heritage.

58. Defendant Garibay had no reasonable facts upon which to base his taking down, with a leg
sweep, of the handcuffed Plaintiff other than the Plaintiff was/is an African-American.

59. Defendant Garibay used unnccessary force on the Plaintiff and then filed a false police
report alleging that Plaintiff resisted or obstructed him and committed a battery on a police officer. The
charges and the police report, as well as defendant Tran's investigation, were intended to obfuscate the real
facts and to absolve Garibay from any claim of excessive force or civil right violation.

60. The un-necessary use of force, the filing of unsupported charges to justify the use of excess
force and the faux investigation of Garibay's actions all violated the Plaintiff's civil rights as provided by the
Constitution of the State of California.

ol. Plaintiff requests compensatory damages to be proven at trial, injunctive relief, and
attorneys’ fees as allowed by statute 42 USC 1988. Defendants, and each of them, acted maliciously and
oppressively, engaging in despicable conduct with a willful and conscious disregard of the rights and safety
of Plaintiff. In addition Defendants, and each of them, engaged in despicable conduct that subjected Piaintiff
to cruel and unjust hardship in conscious disregard of Plaintiff's civil rights. Plaintiff is therefore entitled to

exemplary damages in an amount to be proven at trial.

Complaint for Damages Page 7
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Third Cause Of Action — Count 2 Violation of Civil Rights of D. Alemayehu
Art 1 § 13 of The Constitution of California and The 4™ Amendment of The
United States Constitution; As Applied To The States By The [ 4"
Amendment and as Protected By California Civil Code Section 51 et.seq &
Section 52 et.seq.

62. Plaintiff incorporates by reference as if fully set forth herein paragraphs I through paragraph
6l.

63. Defendants Garibay, Tran and Doel, through the use of force, intimidation threat, and
coercion did deny the Plaintiff his civil rights as provided by both the Constitutions of the United States, and
California, in that they conspired to use excessive force and or covered up or ratified the use of excess force
without reasonable or articulable facts. Their malicious prosecution was an attempt to intimidate, threaten,
and coerce Plaintiff from bringing legal action against them.

64. Plaintiff alleges, based on information and befief, that a salient and significant factor in the
use of unnecessary force. The cover-up and the malicious prosecution was Plaintiff's African American
heritage.

65. Plaintiff requests statutory penalties of $25,000 per violation per violator against Garibay
and Tran for the violation of his civil rights, compensatory damages to be proven at trial, injunctive relief,
attorneys fees as allowed by statute Civil Code §52 et.seq.. Defendants, and each of them, acted
maliciously and oppressively, engaging in despicable conduct with a willful and conscious disregard of the
rights and safety of Plaintilf. In addition defendants and each of them engaged in despicable conduct that
subjected Plaintiff to cruel and unjust hardship in conscious disregard of Plaintiff's civil rights. Plaintiff is
therefore entitled to exemplary damages in an amount to be proven at trial.

Plaintiff reserves his rights to amend this action to bring a Monel claim upon discovery of relevant

and supporting facts. Plaintiff request a Jury Trial.

WHEREFORE, Plaintiff’'s demand judgment from the Defendants for:

I General damages according to proof;

2 Special damages according to proof;
3. Exemplary damages according to proof;
4 Statutory damages as allowed by law;
5. Attorney fees as allowed by statute;
Complaint for Damages Page &
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6. Costs of Suit; and
7. Such other damages and equitable relief as this court may deem just and proper.
Dated: lanual}/ I 4, 20 I 4 The L Firm of ’:"G j-”'ﬁ;ﬁ&}\smciﬂtes p.c.
/
2/
M. Jeffery Kallis
Attorney for the Plaintiff
Dated: January 14, 2014 Bustamante and Gagliasso P.C.
/]
Stevefi M. Berki
Attorney for the Plaintiff
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