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Edward A. Kraus, Esq. (SBN 162043) 
CREECH, LIEBOW & KRAUS 
333 West San Carlos Street, Suite 1600 
San Jose, CA 95110 
(408) 993-9911 
Fax (408) 993-1335 

Attorneys for Petitioners, 
PETER CONSTANT and BENJAMIN ROTH 

IN THE SUPERJOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SANTA CLARA 

PETER CONSTANT aud BENJAMIN ROTH,) 

Petitioners, 

vs. 

) 
) 
) 
) 
) 

DENNIS HAWKINS, Office of the City 5 
Clerk, Sau Jose; BARRY GARNER, Registrar) 
of Voters, County of Santa Clara, ) 

Respondents, 

HELEN CHAPMAN, PA ffiE CORTESE, 
JAMES SPENCE, JOHN S. DIQUISTO and 
CAY DENISE MACKENZIE, 

Real Parties In Interest. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

11-----------------------~ 

Case No.: 

EX PARTE VERIFIED PETITION FOR 
WRIT OF MANDATE AND STAY 
(Elections Code §9295) 

Date: March 23, 2012 
Time: 8:15a.m. 
Dept.: TBA 

22 PETITION 

23 Petitioners PETER CONSTANT aud BENJAMIN ROTH (collectively referred to herein as 

24 "Petitioners") seek a Writ of Mandate or Stay pursuant to Elections Code §9295 seeking 

25 amendment or deletion of certain statements contained in the Argument Against Measure B 

26 submitted by Real Parties In Interest on or about March 13,2012. This Petition is brought within 

27 the ten (10) days required and must be issued before said Argument is entered for printing by 

28 Respondents. 

EX PARTE VERIFIED PETITION FOR WRIT OF MANDATE AND STAY (Elections Code §9295) 
I 



















1 statements are sent for printing by Respondents in the voter's pamphkt distributed for use in the 

2 June 5, 2012 Election. 

3 Measure B is entitled Pension Refonn. A true and correct copy of the Argwnent Against 

4 Measure B is attached to Petitioners' Request for Judicial Notice as Exhibit A. A true and correct 

5 copy of Ballot Measure B that will appear on the June 5, 2012 Ballot is attached to Petitioners' 

6 Request for Judicial Notice as Exhibits B. The Full Text of Measure B is attached to the Request 

7 for Judicial Notice as Exhibit C. A true and correct copy of City Clerk's Impartial Aoalysis of 

8 Measure B is attached to the Request for Judicial Notice as Exhibit D. Finally, a true and correct 

9 copy of San Jose City Council Resolution No. 76158 is attached to the Request for Judicial Notice 

I 0 as Exhibit E. A true and correct copy of outside legal opinion related to the revised ballot measure 

II from the law firm of Meyers/Nave dated March 5, 2012 is attached to the Request for Judicial 

12 Notice as Exhibit F. Specifically, Measure B seeks to modifY the City of San Jose pension system. 

13 The details of the changes are clearly set forth in the proposed Pension Plan Amendments set forth 

14 in the Full Text of the Ballot Measure attached as Exhibit C ofretitioners' Request for Judicial 

15 Notice. 

16 A. FALSE AND MISLEADING STATEMENTS IN THE ARGUMENT 

17 Said statements that are false or misleading are as follows: 
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a. 

b. 

c. 

d. 

"It could eliminate disability retirements for police and firefighters injured on 

the job and unable to perform their previous duties, it increases by thousands 

of dollars the amount widows and seniors pay for promised health care, and 

the City admitted that Measure B may not be constitutional because it 

violates employees' vested rights." 

"But city officials never even tried to offer taxpayers a way to achieve any 

savings that would stand up in court. 

"City workers recently took 10%-18% pay cuts." 

"Employees proposed dozens of legal pension reforms that would have 

increased retirement ages, reduced benefit levels and lowered COLA's. 

Police and fire even proposed to cut pensions back to 1962 leveJs." 
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Argument Against Measure B 

Here's what Measure B backers aren't telling you: It could 
eliminate disability retirements for police and firefighters 
injured on the job and unable to perform their previous 
duties, it increases by thousands of dollars the amount 
widows and seniors pay for promised health care, and the 
City admitted that Measure B may not be constitutional 
because it violates employees' vested rights. 

Measure B is riddled with legal risk. Read what City Hall 
told Wall Street bond investors about its pension scheme: 
"Finally, existing law regarding vested rights and 
impairment of contracts may limit the City's ability to 
change retirement benefits for current employees and 
retirees ... ". But city officials never even tried to offer 
taxpayers a way to achieve any savings that would stand up 
in court. 

Legal pension reform is important, but so are facts. City 
workers recently took 10%-18% pay cuts and don't receive 
Social Security. The average federated pensiQn is 
approximately $37,885. 

Employees proposed dozens of legal pension reforms that 
~would have increased retirement ages, reduced benefit levels 
and lowered COLA's. Police and fire even proposed to cut 
pensions back to 1962 levels. Putting politics above 
policy, politicians said "NO". Now, these same politicians 
want you to gamble with our City's financial future. 

In December, as an excuse for putting this measure on the 
ballot, politicians unsuccessfully tried to declare a fiscal 
emergency and described catastrophic cuts to city services. 
Now, all of a sudden, there is a $10 million budget surplus 
and millions to improve roads near a proposed sports stadium 
and to subsidize the Downtown Association. This pattern of 
inaccurate financial projections, meant to scare voters, 
helped convince the State's Joint Legislative Audit 
Committee to audit the City of San Jose's finances. 

Tell the city to negotiate legal pension reform, Vote NO on 
Measure B! 

www.sanjosecandobetter.com 


























































































